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SUBSTI TUTE HOUSE BI LL 1051

AS AMENDED BY THE SENATE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Judiciary (originally sponsored by Representatives
Pedersen, Rodne, Eddy, Goodman, Kelley, and Moeller; by request of
Washi ngton State Bar Associ ation)

READ FI RST TI ME 01/ 21/ 11.

AN ACT Relating to trusts and estates; anending RCW 11.02.005,
11.28. 237, 11.68.090, 11.94.050, 11.96A 030, 11.96A 050, 11.96A. 070,
11. 96A. 110, 11.96A 120, 11.97.010, 11.98.009, 11.98.039, 11.98.045,
11.98. 051, 11.98.055, 11.98.070, and 11.100.090; adding new sections to
chapter 11.96A RCW adding a new section to chapter 11.97 RCW adding
new sections to chapter 11.98 RCW adding a new chapter to Title 11
RCW creating a new section; and providing an effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW11.02.005 and 2008 ¢ 6 s 901 are each anended to read
as follows:

Wen used in this title, unless otherwise required from the
cont ext :

(1) "Personal representative" includes executor, adm nistrator,
special admnistrator, and guardian or l|imted guardian and speci al
representative.

(2) "Net estate" refers to the real and personal property of a
decedent exclusive of honestead rights, exenpt property, the famly
al | onance and enforceabl e cl ai ns8 agai nst, and debts of, the deceased or
the estate.

p. 1 SHB 1051. SL
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(3) "Representation” refers to a nmethod of determ ning distribution
in which the takers are in unequal degrees of kinship with respect to
a decedent, and is acconplished as follows: After first determ ning
who, of those entitled to share in the estate, are in the nearest
degree of kinship, the estate is divided into equal shares, the nunber
of shares being the sum of the nunber of persons who survive the
decedent who are in the nearest degree of kinship and the nunber of
persons in the sane degree of kinship who died before the decedent but
who | eft issue surviving the decedent; each share of a deceased person
in the nearest degree shall be divided anong those of the deceased
person's issue who survive the decedent and have no ancestor then
living who is in the line of relationship between them and the
decedent, those nore renote in degree taking together the share which
t heir ancestor woul d have taken had he or she survived the decedent.

(4) "lssue" neans all the lineal descendants of an individual. An
adopted individual is a lineal descendant of each of his or her
adoptive parents and of all individuals with regard to which each

adoptive parent is a lineal descendant. A child conceived prior to the
death of a parent but born after the death of the deceased parent is
considered to be the surviving issue of the deceased parent for
purposes of this title.

(5) "Degree of kinship" nmeans the degree of kinship as conputed
according to the rules of the civil law, that is, by counting upward
fromthe intestate to the nearest common ancestor and then downward to
the rel ative, the degree of kinship being the sumof these two counts.

(6) "Heirs" denotes those persons, including the surviving spouse
or surviving donestic partner, who are entitled under the statutes of
i ntestate succession to the real and personal property of a decedent on
t he decedent's death intestate.

(7) "Real westate" includes, except as otherwise specifically
provided herein, all lands, tenenents, and hereditanments, and all
rights thereto, and all interest therein possessed and clained in fee
sinple, or for the life of a third person.

(8) "WII" nmeans an instrunment validly executed as required by RCW
11.12. 020.

(9) "Codicil"™ nmeans a wll that nodifies or partially revokes an
existing earlier will. A codicil need not refer to or be attached to

the earlier wll.

SHB 1051. SL p. 2
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(10) " Q@uar di an” or "l'imted guardi an” neans a personal
representative of the person or estate of an inconpetent or disabled
person as defined in RCW11.88.010 and the termmay be used in |ieu of
"personal representative" wherever required by context.

(11) "Adm nistrator"” nmeans a personal representative of the estate
of a decedent and the term may be used in lieu of "personal
representative" wherever required by context.

(12) "Executor"™ means a personal representative of the estate of a
decedent appointed by wll and the term nmay be used in lieu of
"personal representative" wherever required by context.

(13) "Special adm nistrator” neans a personal representative of the
estate of a decedent appointed for Iimted purposes and the term nmay be
used in lieu of "personal representative" wherever required by context.

(14) "Trustee" means an original, added, or successor trustee and
includes the state, or any agency thereof, when it is acting as the
trustee of a trust to which chapter 11.98 RCWappli es.

(15) "Nonprobate asset” neans those rights and interests of a
person having beneficial ownership of an asset that pass on the
person's death under a witten instrunment or arrangenent other than the
person's will. "Nonprobate asset" includes, but is not limted to, a
right or interest passing under a joint tenancy wth right of
survivorship, joint bank account with right of survivorship, payable on
death or trust bank account, transfer on death security or security
account, deed or conveyance if possession has been postponed until the
death of the person, trust of which the person is grantor and that
beconmes effective or irrevocable only wupon the person's death,
community property agreenent, individual retirenment account or bond, or
note or other contract the paynent or performance of which is affected
by the death of the person. "Nonprobate asset" does not include: A
payabl e-on-death provision of a life insurance policy, annuity, or
other simlar contract, or of an enployee benefit plan; a right or
i nterest passing by descent and distribution under chapter 11.04 RCW
a right or interest if, before death, the person has irrevocably
transferred the right or interest, the person has waived the power to
transfer it or, in the case of contractual arrangenent, the person has
wai ved the unilateral right torescind or nodify the arrangenent; or a
right or interest held by the person solely in a fiduciary capacity.
For the definition of "nonprobate asset" relating to revocation of a

p. 3 SHB 1051. SL
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provision for a former spouse wupon dissolution of nmarriage or
declaration of invalidity of marriage, RCW 11.07.010(5) applies. For
the definition of "nonprobate asset" relating to revocation of a
provision for a former spouse wupon dissolution of nmarriage or
declaration of invalidity of marriage, see RCW11.07.010(5). For the
definition of "nonprobate asset” relating to testanentary disposition
of nonprobate assets, see RCW11.11.010(7).

(16) "Internal Revenue Code" neans the United States Internal
Revenue Code of 1986, as anmended or renunbered as of January 1, 2001.

(17) References to "section 2033A" of the Internal Revenue Code in
wlls, trust agreenents, power s of appoi nt nent , beneficiary
desi gnations, and other instrunments governed by or subject to this
title shall be deemed to refer to the conparable or corresponding
provi sions of section 2057 of the Internal Revenue Code, as added by
section 6006(b) of the Internal Revenue Service Restructuring Act of
1998 (H.R 2676, P.L. 105-206); and references to the section 2033A
"exclusion" shall be deenmed to nean the section 2057 deducti on.

(18) "Surviving spouse" or "surviving donmestic partner"” does not
i nclude an individual whose marriage to or state registered donestic
partnership with the decedent has been termnated, dissolved, or
invalidated wunless, by virtue of a subsequent marriage or state
regi stered donestic partnership, he or she is married to or in a
donestic partnership wth the decedent at the tinme of death. A decree
of separation that does not term nate the status of spouses or donestic
partners is not a dissolution or invalidation for purposes of this
subsecti on.

(19) "Trustor" nmeans a_person, including a testator, who creates,
or contributes property to, a trust.

(20) "Settlor" has the sane_neaning as provided for "trustor" in
this section.

Words that inport the singular nunber may al so be applied to the
pl ural of persons and things.

Wrds inporting the masculine gender only my be extended to
femal es al so.

Sec. 2. RCW11.28.237 and 1997 ¢ 252 s 85 are each anended to read
as foll ows:
(1) Wthin twenty days after appoi nt nent the personal

SHB 1051. SL p. 4
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representative of the estate of a decedent shall cause witten notice
of his or her appointnment and the pendency of said probate proceedi ngs,
to be served personally or by mail to each heir, | egatee and devi see of
the estate and each beneficiary or transferee of a nonprobate asset of
t he decedent whose nanes and addresses are known to himor her, and
proof of such mailing or service shall be nade by affidavit and filed
in the cause. If a trust is a |legatee or devisee of the estate or a
beneficiary or transferee of a nonprobate asset of the decedent, then
notice to the trustee is sufficient.

(2) If the personal representative does not otherw se give notice
to creditors wunder chapter 11.40 RCW wthin thirty days after
appoi ntnent, the personal representative shall cause witten notice of
his or her appointnment and the pendency of the probate proceedings to
be mailed to the state of Washi ngton departnent of social and health
services' office of financial recovery, and proof of the mailing shal
be made by affidavit and filed in the cause.

Sec. 3. RCW11.68.090 and 2003 ¢ 254 s 3 are each anended to read
as follows:

(1) Any personal representative acting under noni nterventi on powers
may borrow noney on the general credit of the estate and may nort gage,
encunber, |ease, sell, exchange, convey, and otherw se have the sane
powers, and be subject to the sanme limtations of liability, that a
trustee has under ((REW-11-98-070—and)) chapters 11.98, 11.100, and
11.102 RCW with regard to the assets of the estate, both real and
personal, all w thout an order of court and w thout notice, approval,
or confirmation, and in all other respects adm nister and settle the
estate of the decedent wthout intervention of court. Except as
ot herwi se specifically provided in this title or by order of court, a
personal representative acting under nonintervention powers nmay
exercise the powers granted to a personal representative under chapter
11.76 RCW but is not obligated to conply with the duties inposed on
personal representatives by that chapter. A party to such a
transaction and the party's successors in interest are entitled to have
it conclusively presuned that the transaction is necessary for the
adm ni stration of the decedent's estate.

(2) Except as otherw se provided in chapter 11.108 RCWor el sewhere
in order to preserve a marital deduction fromestate taxes, a testator

p. 5 SHB 1051. SL
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may by a will relieve the personal representative fromany or all of
the duties, restrictions, and liabilities inposed: Under comon | aw,
by chapters 11.54, 11.56, 11.100, 11.102, and 11.104A RCW or by RCW
11.28.270 and 11.28.280, 11.68.095, and 11.98.070. In addition, a
testator may |i kewi se alter or deny any or all of the privileges and
powers conferred by this title, and may add duties, restrictions,
liabilities, privileges, or powers to those inposed or granted by this

title. If any common |aw or any statute referenced earlier in this
subsection is in conflict with awll, the will controls whether or not
specific reference is nmade in the will to this section. However,

notw t hstanding the rest of this subsection, a personal representative
may not be relieved of the duty to act in good faith and wth honest
j udgment .

Sec. 4. RCW11.94.050 and 2001 ¢ 203 s 12 are each anended to read
as follows:

(1) Although a designated attorney-in-fact or agent has all powers
of absol ute ownership of the principal, or the docunent has | anguage to
indicate that the attorney-in-fact or agent shall have all the powers
the principal would have if alive and conpetent, the attorney-in-fact
or agent shall not have the power to make, anend, alter, or revoke the
principal's wills or codicils, and shall not have the power, unless
specifically provided otherwise in the docunent: To nmake, anend,
alter, or revoke any of the principal's |life insurance, annuity, or
simlar contract beneficiary designations, enployee benefit plan
beneficiary designations, trust agreenments, registration of the
principal's securities in beneficiary form payable on death or
transfer on death beneficiary designations, designation of persons as
joint tenants with right of survivorship with the principal wth
respect to any of the principal's property, comunity property
agreenents, or any other provisions for nonprobate transfer at death
contained in nontestanentary instrunments described in RCW11.02.091; to
make any gifts of property owned by the principal; to_ exercise the
principal's rights to distribute property in trust or cause a trustee
to distribute property in trust to the extent consistent with the terns
of the trust agreenent; to make transfers of property to any trust
(whet her or not created by the principal) unless the trust benefits the

SHB 1051. SL p. 6
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princi pal alone and does not have dispositive provisions which are
different fromthose which would have governed the property had it not
been transferred into the trust((+)); or to disclaimproperty.

(2) Nothing in subsection (1) of this section prohibits an
attorney-in-fact or agent from making any transfer of resources not
prohi bi ted under chapter 74.09 RCWwhen the transfer is for the purpose
of qualifying the principal for nedical assistance or the limted
casualty programfor the nedically needy.

Sec. 5. RCW11.96A.030 and 2009 c¢c 525 s 20 are each anmended to
read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "CGtation" or "cite" and other simlar ternms, when required of
a person interested in the estate or trust or a party to a petition
means to give notice as required under RCW 11. 96A. 100. "Citation" or
"cite" and other simlar terns, when required of the court, neans to
order, as authorized under RCW 11.96A 020 and 11.96A 060, and as
aut hori zed by | aw.

(2) "Matter" includes any issue, question, or dispute involving:

(a) The determnation of any class of <creditors, devisees,
| egatees, heirs, next of kin, or other persons interested in an estate,
trust, nonprobate asset, or with respect to any ot her asset or property
I nterest passing at death;

(b) The direction of a personal representative or trustee to do or
to abstain fromdoing any act in a fiduciary capacity;

(c) The determ nation of any question arising in the adm nistration
of an estate or trust, or with respect to any nonprobate asset, or with
respect to any other asset or property interest passing at death, that
may include, wthout l|imtation, questions relating to: (1) The
construction of wills, trusts, community property agreenents, and ot her
witings; (ii) a change of personal representative or trustee; (iii) a
change of the situs of a trust; (iv) an accounting from a personal
representative or trustee; or (v) the determnation of fees for a
personal representative or trustee;

(d) The grant to a personal representative or trustee of any
necessary or desirable power not otherwi se granted in the governing
i nstrument or given by |aw,

p. 7 SHB 1051. SL
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(e) An action or proceedi ng under chapter 11.84 RCW

(f) The amendnent, reformation, or conformation of a will or a
trust instrument to conply with statutes and regul ati ons of the United
States internal revenue service in order to achieve qualification for
deductions, elections, and other tax requirenents, including the
qualification of any gift thereunder for the benefit of a surviving
spouse who is not a citizen of the United States for the estate tax
marital deduction permtted by federal law, including the addition of
mandat ory governing instrunment requirenents for a qualified donestic
trust under section 2056A of the internal revenue <code, the
qualification of any gift thereunder as a qualified conservation
easenent as permtted by federal law, or the qualification of any gift
for the charitable estate tax deduction permtted by federal |aw,
i ncluding the addition of mandatory governing instrunment requirenents
for a charitable remainder trust; ((and))

(g) Wth respect to any nonprobate asset, or with respect to any
other asset or property interest passing at death, including joint
t enancy property, property subject to a community property agreenent,
or assets subject to a pay on death or transfer on death designation:

(1) The ascertaining of any class of creditors or others for
pur poses of chapter 11.18 or 11.42 RCW

(1i) The ordering of a qualified person, the notice agent, or
resi dent agent, as those terns are defined in chapter 11.42 RCW or any
conmbi nation of them to do or abstain from doing any particular act
Wi th respect to a nonprobate asset;

(ti1) The ordering of a custodian of any of the decedent's records
relating to a nonprobate asset to do or abstain from doing any
particular act wwth respect to those records;

(1v) The determination of any question arising in the
adm ni strati on under chapter 11.18 or 11.42 RCW of a nonprobate asset;

(v) The determ nation of any questions relating to the abatenent,
rights of creditors, or other matter relating to the adm nistration,
settlenment, or final disposition of a nonprobate asset under this
title;

(vi) The resolution of any matter referencing this chapter,
i ncluding a determ nation of any questions relating to the ownership or
distribution of an individual retirement account on the death of the
spouse of the account hol der as contenpl ated by RCW6. 15. 020(6) ;

SHB 1051. SL p. 8
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(vii) The resolution of any other matter that could affect the
nonpr obat e asset; and

(h) The reformation of a will or trust to correct a m stake under
section 11 of this act

(3) "Nonprobate assets" has the nmeaning given in RCW11. 02. 005.

(4) "Notice agent"” has the neanings given in RCW11.42.010.

(5) "Party" or "parties" nmeans each of the foll ow ng persons who
has an interest in the subject of the particular proceeding and whose
name and address are known to, or are reasonably ascertainable by, the
petitioner:

(a) The trustor if living;

(b) The trustee,;

(c) The personal representative;

(d) An heir;

(e) A beneficiary, including devisees, |egatees, and trust
benefici ari es;

(f) The surviving spouse or surviving donestic partner of a
decedent with respect to his or her interest in the decedent's
property;

(g) Aguardian ad litem

(h) Acreditor;

(1) Any other person who has an interest in the subject of the
particul ar proceedi ng;

(Jj) The attorney general if required under RCW11.110. 120;

(k) Any duly appointed and acting |egal representative of a party
such as a guardi an, special representative, or attorney-in-fact;

(1) \Where applicable, the virtual representative of any person
described in this subsection the giving of notice to whom woul d neet
notice requirenents as provided in RCW11. 96A. 120;

(m Any notice agent, resident agent, or a qualified person, as
those terns are defined in chapter 11.42 RCW and

(n) The owner or the personal representative of the estate of the
deceased owner of the nonprobate asset that is the subject of the
particul ar proceeding, if the subject of the particular proceeding
relates to the beneficiary's liability to a decedent's estate or
creditors under RCW11. 18. 200.

(6) "Persons interested in the estate or trust" neans the trustor,
if living, all persons beneficially interested in the estate or trust,

p. 9 SHB 1051. SL
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persons hol ding powers over the trust or estate assets, the attorney
general in the case of any charitable trust where the attorney general
would be a necessary party to judicial proceedings concerning the
trust, and any personal representative or trustee of the estate or
trust.

(7) (("Principal place of admnistration of the trust" peans the
Hrustees —usual — place —of — business —vwhere — the —day-to-day —records
pertaining to the trust are kept, or the trustee's residence if the
Hustee—has—no—suehplaceolbusiness—

£8))) "Representative" and other simlar ternms refer to a person
who virtually represents anot her under RCW11. 96A. 120.

({ £9—TFhe—"sttus"—of—atrust—reans—the—placevwhere—the principal
place of admnistration of the trust s located, unless otherwse
provided in the instrunment creating the trust.

£29))) (8) "Trustee" neans any acting and qualified trustee of the
trust.

Sec. 6. RCW11.96A.050 and 2001 ¢ 203 s 10 are each anended to
read as foll ows:

(1) Venue for proceedings pertaining to trusts shall be:

(a) For testanentary trusts established under wills probated in the
state of Washington, in the superior court of the county where

((Fetters—testanentary-were—grantedto—apersonalrepresentative—ofthe
b I 1 _ I | et .

of—the—county—ob—the—situs—olthetrust—and

br—For—ab—other—trusts—in—the—supertor—couwrt—of—the—county—in
wh-eh—the—sttus—ofb—the—trust—+s—|tocated——or——+—the—sttus—+s—not
located+nthestateof Washingtor—t+h—-any—<county)) the probate of the
Wil is being adm nistered or was conpleted or, inthe alternative, the
superior court of the county where any beneficiary of the trust
entitled to notice under RCW 11.97.010 resides, the county where any
trustee resides_or has a_place of business, or the county where any
real property that is an asset of the trust is |ocated; and

(b) For all other trusts, in the superior court of the county where
any beneficiary of the trust entitled to notice under RCW 11.97.010
resides, the county where any trustee resides or has a_ place_ of
busi ness, or the county where any real property that is an asset of the

SHB 1051. SL p. 10
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trust is located. If no county has venue for proceedings pertaining to
a trust under the preceding sentence, then in any county.

(2) A party to a proceeding pertaining to a trust nmay request that
venue be_changed. If the request is made within four nonths_of the
giving of the first notice of a proceeding pertaining to the trust,
except for good cause shown, venue nust be noved to the county with the
strongest _connection_to_the trust as_determned_ by the_ court,
considering such factors as the residence of a beneficiary of the trust
entitled to notice under RCW 11.97.010, the_ residence_or_place_ of
busi ness of a trustee, and the |location of any real property that is an
asset of the trust.

(3) Venue for proceedings subject to chapter 11.88 or 11.92 RCW
shal | be determ ned under the provisions of those chapters.

((3))) (4) Venue for proceedings pertaining to the probate of
wills, the admnistration and disposition of a decedent's property,
i ncl udi ng nonprobate assets, and any other matter not identified in
subsection (1) ((eF)), (2), or (3) of this section, ((ray)) shall be in
any county in the state of Washington that the petitioner selects. A
party to a proceedi ng may request that venue be changed if the request
is made within four nonths of the mailing of the notice of appointnent
and pendency of probate required by RCW 11. 28. 237, and except for good
cause shown, venue nust be noved as foll ows:

(a) If the decedent was a resident of the state of Washi ngton at
the time of death, to the county of the decedent's residence; or

(b) I'f the decedent was not a resident of the state of Washi ngton
at the time of death, to any of the foll ow ng:

(1) Any county in which any part of the probate estate m ght be;

(ti) If there are no probate assets, any county where any
nonpr obat e asset m ght be; or

(ti1) The county in which the decedent died.

((4))) (5) Once letters testanmentary or of admnistration have
been granted in the state of Wshington, all orders, settlenents,
trials, and other proceedi ngs under this title shall be had or nade in
the county in which such letters have been granted unless venue is
moved as provided in subsection ((€2))) (4) of this section.

((65))) (6) Venue for proceedings pertaining to powers of attorney
shall be in the superior court of the county of the principal's
resi dence, except for good cause shown.

p. 11 SHB 1051. SL
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((66))) () If venue is noved, an action taken before venue is
changed is not invalid because of the venue.

((6H)) (8) Any request to change venue that is nade nore than four
months after the commencenent of the action nmay be granted in the
di scretion of the court.

Sec. 7. RCW11.96A.070 and 1999 ¢ 42 s 204 are each anended to
read as follows:

(1) (a) ((Anr—actton—agatnst—the—trustee ol —anexpress—trust—tor—a
breach—of—H-ductary—duty—rust—he—brovght—w-thin—three—vyears—from-the
eart-er—of () —Fhe —t+ne —the —alHeged — breach —was —disecovered —or

a NN N NO a N a aV¥Ya¥Ya¥a a a a a¥a aV¥a' a N ala M a¥a
\/ O v \/ - v

proceedi ng against a trustee for breach of trust nore than three years
after the date the beneficiary or a representative of the beneficiary
was sent a report that adequately disclosed the existence of a
potential claimfor breach of trust and inforned the beneficiary of the
tinme allowed for commencing a proceedi ng.

(b) A report_ adequately discloses the existence of a_ potential
claimfor breach of trust if it provides sufficient infornmation so that
the beneficiary or_ representative knows of the potential claim or
shoul d have inquired into its existence. A report that includes the
followwng information is presuned to have provided such_ sufficient
information regarding the existence of potential clainms for breach of
trust:

(i) A statenent of receipts and_ disbursenments of principal_ and
i ncone that have occurred during the accounting period;

(ii) A statenent of the assets and liabilities of the trust and
their values at the beginning and end of the period;

(iii) The trustee's conpensation for the period;

£¢))) A_beneficiary of an_express_trust_ nmay_ not_ commence_a

SHB 1051. SL p. 12
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(iv) The agents hired by the trustee, their relationship to the
trustee, if any, and their conpensation, for the period;

(v) Disclosure of any pledge, nortgage, option, or |ease of trust
property, or_other agreenent affecting trust property binding for_ a
period of five years or nore that was granted or entered into during
t he accounting period;

(vi) Disclosure of all transactions during the period that_ are
equivalent to one of the types of transactions described in section 32
of this act or otherw se could have been affected by a conflict between
the trustee's fiduciary and personal interests;

(vii) Astatenent that the recipient of the account infornmation nay
petition the superior court pursuant to chapter 11.106 RCW to obtain
review of the statenment and_of acts of the trustee disclosed in the
statenent; and

(viii) A statenent that clains_against the trustee for breach of
trust may not be nade after the expiration of three years fromthe date
the beneficiary receives the statenent.

(c) If (a) of this subsection does not apply, a judicial proceeding
by a_beneficiary against a_ trustee_ for_ breach of trust_ nust_ be
commenced within three years after the first to occur of:

(i) The renoval, resignation, or death of the trustee;

(ii) The termnation of the beneficiary's interest inthe trust; or

(iii) The term nation of the trust.

(d) For purposes of this section, "express trust" does not include
resulting trusts, constructive trusts, business trusts in which
certificates of beneficial interest are issued to the beneficiary,
i nvestnent trusts, voting trusts, trusts in the nature of nortgages or
nledges, ({trusts—ereated—by—the—judgrrent—or—decree—ob—a—court—not
sttting—in—proebater-)) liquidation trusts, or trusts for the sole
purpose of paying dividends, interest, interest coupons, salaries,
wages, pensions, or profits, trusts created in deposits in any
financial institution under chapter 30.22 RCW unless any such trust
that is created in witing specifically incorporates this chapter in
whol e or in part.

(2) Except as provided in RCW 11.96A.250 with respect to speci al
representatives, an action against a personal representative for
all eged breach of fiduciary duty by an heir, |egatee, or other

p. 13 SHB 1051. SL
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interested party nust be brought before discharge of the personal
representative.

(3) The legislature hereby confirns the | ong standi ng public policy
of pronoting the pronpt and efficient resolution of matters invol ving
trusts and estates. To further inplement this policy, the |l egislature
adopts the followng statutory provisions in order to: (a) Encourage
and facilitate the participation of qualified individuals as speci al
representatives; (b) serve the public's interest in having a pronpt and
efficient resolution of matters involving trusts or estates; and (c)
pronote conplete and final resolution of proceedings involving trusts
and est ates.

(1) Actions against a special representative nust be brought before
the earlier of:

(A) Three years fromthe di scharge of the special representative as
provi ded in RCW11. 96A. 250; or

(B) The entry of an order by a court of conpetent jurisdiction
under RCW 11.96A. 240 approving the witten agreenment executed by all
interested parties in accord with the provisions of RCW11. 96A. 220.

(ri) If a legal action is comenced against the specia
representative after the expiration of the period during which clains
may be brought agai nst the special representative as provided in (c) (i)
of this subsection, alleging property damage, property |oss, or other
civil liability caused by or resulting froman alleged act or om ssion
of the special representative arising out of or by reason of the
speci al representative's duties or actions as special representative,
the special representative shall be indemified: (A Fromthe assets
held in the trust or conprising the estate involved in the dispute; and
(B) by the persons bringing the legal action, for all expenses,
attorneys' fees, judgnents, settlenents, decrees, or anounts due and
owng or paid in satisfaction of or incurred in the defense of the
| egal action. To the extent possible, indemification nust be nade
first by the persons bringing the legal action, second from that
portion of the trust or estate that is held for the benefit of, or has
been distributed or applied to, the persons bringing the | egal action,
and third from the other assets held in the trust or conprising the
estate involved in the dispute.

(4) The tolling provisions of RCW 4.16.190 apply to this chapter
except that the running of a statute of |limtations under subsection

SHB 1051. SL p. 14
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(1) or (2) of this section, or any other applicable statute of
limtations for any matter that is the subject of dispute under this
chapter, is not tolled as to an individual who had a guardian ad |item
l[imted or general guardian of the estate, or a special representative
to represent the person during the probate or dispute resolution
pr oceedi ng.

Sec. 8. RCW11.96A.110 and 1999 ¢ 42 s 304 are each anended to
read as foll ows:

(1) Subject to RCW11.96A 160, in all judicial proceedings under
this title that require notice, the notice nust be personally served on
or miiled to all parties or the parties' virtual representatives at
| east twenty days before the hearing on the petition unless a different
period is provided by statute or ordered by the court. The date of
service shall be determned under the rules of <civil procedure.
Not wi t hst andi ng the foregoing, notice that is provided in an electronic
transm ssion and electronically transmtted conplies with this section
if the party receiving _notice has_previously consented in_a_record
delivered to the party giving notice to receiving notice by electronic
transm ssion. Consent to receive notice by electronic transm ssion my

be revoked at any tine by a record delivered to the party giving
notice. Consent is deened revoked if the party qgiving notice is unable

to electronically transmt two consecutive notices given in accordance

with the consent.

(2) Proof of the service ((ef)), mailing, or electronic delivery
required in this section nust be made by affidavit or declaration filed
at or before the hearing.

(3) For the purposes of this title, the ternms "electronic
transm ssion"” and "electronically transmtted" have the sane neani ng as
set forth in RCW 23B. 01. 400.

Sec. 9. RCW11.96A. 120 and 2008 ¢ 6 s 928 are each anended to read
as follows:

(1) Wth respect to a_particular matter that affects _a_trust,
probate estate, guardi anship estate, or property subject to a power of
attorney, in which the interests of such fiduciary estate_ and_the
beneficiaries are not in conflict:

p. 15 SHB 1051. SL
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(a) A quardian may represent and bind the estate that the guardi an
controls;

(b) An agent having authority to act with respect to the particular
guestion or dispute may represent and bind the principal;

(c) A trustee _may_ represent and bind the_ beneficiaries_ of the
trust; and

(d) A personal representative of a decedent's estate may represent
and bind persons interested in the estate.

(2) This section is intended to adopt the common | aw concept of
virtual representation. This section supplenents the common |aw
relating to the doctrine of virtual representation and shall not be
construed as limting the application of that common | aw doctri ne.

((2)) (3) Any notice requirenent in this title is satisfied if
((notice is given as follows)):

(a) Where an interest in an estate, trust, or nonprobate asset or
an interest that may be affected by a power of attorney has been given
to persons who conprise a certain class upon the happening of a certain
event, notice may be given to the living persons who would constitute
the class if the event had happened i nmedi ately before the commencenent
of the proceeding requiring notice, and the persons shall virtually
represent all other nenbers of the class;

(b) Where an interest in an estate, trust, or nonprobate asset or
an interest that may be affected by a power of attorney has been given
to aliving person, and the sane interest, or a share init, is to pass
to the surviving spouse or surviving donestic partner or to persons who
are, or mght be, the distributees, heirs, issue, or other kindred of
that |iving person upon the happening of a future event, notice may be
given to that living person, and the living person shall virtually
represent the surviving spouse or surviving donestic partner,
distributees, heirs, issue, or other kindred of the person; ((and))

(c) Except as otherwise provided in this subsection, where an
interest in an estate, trust, or nonprobate asset or an interest that
may be affected by a power of attorney has been given to a person or a
cl ass of persons, or both, upon the happening of any future event, and
the same interest or a share of the interest is to pass to another
person or class of persons, or both, wupon the happening of an
addi tional future event, notice may be given to the living person or
persons who would take the interest upon the happening of the first

SHB 1051. SL p. 16
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event, and the living person or persons shall virtually represent the
persons and cl asses of persons who m ght take on the happening of the
additional future event((-

{3) A party is not virtually represented by a person receiving

. g L . . Ly I e .
between the notified person and the party.

t4))) . _and

(d) The holder of a_ general power of appointnent, exercisable
either during the power holder's life or by will, or a limted power of
appoi ntnent, exercisable either during the power holder's life or by
will, that excludes as possible appointees only the power holder, his
or her estate, his or her creditors, and the creditors of his or_ her
estate, may accept notice and virtually represent and_ bind_ persons
whose interests, as perm ssible appointees, takers in default, or
ot herwi se, are subject to the power, to the extent there is no conflict
of interest between the holder of the power of appointnent and the
persons represented with respect to the particular question or dispute.

(4) A party is not_ virtually represented by a person_receiving
notice if a conflict of interest involving the nmatter is known to exi st
bet ween the notified person and the party.

(5) An action taken by the court is conclusive and binding upon
each person receiving actual or constructive notice or who i s otherw se

((w+tualby)) represented under this section

NEW SECTION. Sec. 10. A new section is added to chapter 11.96A
RCWto read as foll ows:

(1) Except as otherw se provided in subsection (2) of this section,
Wi th respect to any charitable disposition made in awill or trust, if

a particular charitable purpose becones wunlawful, inpracticable,
i npossi ble to achi eve, or wasteful:
(a) The disposition does not fail, in whole or in part;

(b) The subject property does not revert to the alternative,
residuary, or intestate heirs of the estate or, in the case of a trust,
the trustor or the trustor's successors in interest; and

(c) The court may nodify or termnate the trust by directing that
the property be applied or distributed, in whole or in part, in a
manner consistent with the testator's or trustor's charitabl e purposes.

p. 17 SHB 1051. SL
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(2) A provision in the terms of a will or charitable trust that
would result in distribution of the property to a noncharitable
beneficiary prevails over the power of the court under subsection (1)
of this section to nodify or termnate the will provision or trust only
if, when the provision takes effect:

(a) The property is to revert to the trustor and the trustor is
still living; or

(b) Fewer than twenty-one years have el apsed since the foll ow ng:

(i) In the case of a charitable disposition in trust, the date of
the trust's creation or the date the trust becane irrevocabl e; or

(it) I'n the case of a charitable dispositionin a wll, the death
of the testator, in the case of a charitable dispositioninawll.

(3) For purposes of this title, a charitable purpose is one for the
relief of poverty, the advancenent of education or religion, the
pronotion of health, governmental or nunicipal purposes, or other
pur poses the achi evenent of which is beneficial to a conmunity.

NEW SECTION.  Sec. 11. A new section is added to chapter 11.96A
RCWto read as foll ows:

The terns of a wll or trust, even if unanbi guous, nay be reforned
by judicial proceedings or binding nonjudicial procedure under this
chapter to conform the terns to the intention of the testator or
trustor if it is proved by clear, cogent, and convi ncing evi dence, or
the parties to a binding nonjudicial agreenment agree that there is
clear, cogent, and convincing evidence, that both the intent of the
testator or trustor and the terns of the will or trust were affected by
a m stake of fact or |aw, whether in expression or inducenent.

Sec. 12. RCW11.97.010 and 2003 ¢ 254 s 4 are each anended to read
as follows:

(1) The trustor of a trust may by the provisions of the trust
relieve the trustee from any or all of the duties, restrictions, and
liabilities which would otherw se be i nposed by chapters 11.95, 11.98,
11. 100, and 11.104A RCWand RCW11. 106. 020, or may alter or deny any or
all of the privileges and powers conferred by those provisions; or may
add duties, restrictions, liabilities, privileges, or powers to those
i nposed or granted by those provisions. |f any specific provision of
those chapters is in conflict with the provisions of a trust, the

SHB 1051. SL p. 18
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provi sions of the trust control whether or not specific reference is
made in the trust to any of those chapters, except as provided in RCW
6.32. 250, 11.96A.190, 19.36.020, 11.98.200 through 11.98.240 ((and)).
11. 95. 100 through 11.95.150, and_chapter 11.--- RCW (the new chapter
created _in_section 39 of this act). In no event may a trustee be
relieved of the duty to act in good faith and with honest judgnment or
the duty to provide information to beneficiaries as required in this

section. Notw thstanding the breadth of discretion granted to a
trustee in the terns of the trust, including the use of such terns as
"absolute," "sole," or "uncontrolled," the trustee shall exercise a

di scretionary power in good faith and in accordance with the terns and
purposes of the trust and the interests of the beneficiaries.

(2) Wthin sixty days after the date of acceptance of the position
of trustee of an_irrevocable trust, or the date the trustee of a
fornmerly revocable trust acquires _know edge that the trust has becone
irrevocable, whether by the death of the trustor or_ otherw se, the
trustee shall give notice of: (a) The existence of the trust, (b) the
identity of the trustor or trustors, (c) the trustee's nane, address,
and tel ephone nunber, and (d) the right to request such information as
IS reasonably necessary to enable the notified person to enforce his or
her rights under the trust, to all persons interested in the trust, as
defined in RCW11. 96A. 030, and who would be entitled to notice under
RCW 11.96A. 110 and_11.96A 120 _if they were_ a_ party to_judicial

proceedi ngs reqgarding the trust. I f any such person is a nminor and no
quar di an has been appointed for such person by any court, then such
notice may be given to a parent of the person. If a person otherw se

entitled to notice under this sectionis a charitable organi zation, and
the charitable organization's only interest in the trust is a future
interest that may be revoked, then_such notice shall instead be given
to the attorney general. A trustee who gives notice pursuant to this
section satisfies the duty to informthe beneficiaries of the existence
of the trust. The notice required under this_subsection (2) applies
only to_irrevocable trusts created_ after Decenber 31, 2011, and
revocable trusts that becone irrevocable after Decenber 31, 2011

provided that all comobn_law_ duties_ of a_ trustee_ to_ notify

beneficiaries applicable to trusts created or that becane irrevocabl e
bef ore such date are not affected.

p. 19 SHB 1051. SL
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(3) A trustee shall keep all persons interested in the trust, as
defined in RCW11. 96A. 030, and who would be entitled to notice under
RCW 11.96A. 110 and_11.96A 120 _if they were_ a_ party_ to_judicial
proceedings regarding the trust, reasonably inforned about the
adm nistration of the trust and of the material facts necessary for
themto protect their interests. A report that contains the follow ng
is_presuned to_ satisfy the trustee's duty to_ keep_such_persons
reasonably inforned for the rel evant period of trust adm nistration:

(a) A statenent of receipts and_ disbursenments of principal and
i ncone that have occurred during the accounting period;

(b) A statenent of the assets and liabilities of the trust and
their values at the begi nning and end of the period;

(c) The trustee's conpensation for the period;

(d) The agents hired by the trustee, their relationship to the
trustee, if any, and their conpensation, for the period;

(e) Disclosure of any pledge, nortgage, option, or |lease of trust
property, or_other agreenent affecting trust property binding for_ a
period of five years or nore that was granted or entered into during
the accounting peri od;

(f) Disclosure of all_ transactions during the period that are
equi valent to one of the types of transactions described in section 32
of this act or otherw se could have been affected by a conflict between
the trustee's fiduciary and personal interests;

(g) A statenent that the recipient of the account infornation nay
petition the superior court pursuant to chapter 11.106 RCW to obtain
review of the statenent and of acts of the trustee disclosed in the
statenent; and

(h) A statenent that clains against the trustee for breach of trust
may not be nmade after the expiration of three years fromthe date the
beneficiary receives the statenent.

(4) Unless_unreasonable under the_ circunstances, a trustee_shal
pronptly respond to any beneficiary's request for infornmation rel ated
to the adm nistration of the trust.

(5) If a person_entitled to notice under this section_ requests
infornmation reasonably necessary to enable the notified person to
enforce_ his _or_ her rights under the trust, then_ the_ trustee_ nust
provide such information within sixty days of receipt of such request.

Delivery of the entire trust instrunent to the persons entitled to

SHB 1051. SL p. 20



A W DN P

©O© 00 N O O

10

11
12
13
14
15
16
17
18
19
20
21
22
23

24
25
26
27
28
29
30
31
32

33
34

notice under this section who request information concerning the terns
of the trust reasonably necessary to enable the notified person_ to
enforce his or her rights under the trust is deened to satisfy the
trustee's obligations under this subsection.

NEW SECTI ON. Sec. 13. A new section is added to chapter 11.97 RCW
to read as foll ows:

The rules of construction that apply in this state to the
interpretation of a wll and disposition of property by will also apply
as appropriate to the interpretation of the terns of a trust and the
di sposition of the trust property.

Sec. 14. RCW11.98.009 and 1985 ¢ 30 s 40 are each anended to read
as follows:

Except as provided in this section, this chapter applies to express
trusts executed by the trustor after June 10, 1959, and does not apply
to resulting trusts, constructive trusts, business trusts where
certificates of beneficial interest are issued to the beneficiary,
i nvestnent trusts, voting trusts, trusts in the nature of nortgages or
pnledges, ({trusts—ereated—by—the—judgrrent—or—decree—ob—a—court—not
sttting—in—proebater-)) liquidation trusts, or trusts for the sole
purpose of paying dividends, interest, interest coupons, salaries,
wages, pensions or profits, trusts created in deposits in any financi al
institution pursuant to chapter 30.22 RCW unl ess any such trust which
is created in witing incorporates this chapter in whole or in part.

NEW SECTION. Sec. 15. A newsection is added to chapter 11.98 RCW
to read as foll ows:

METHODS OF CREATI NG A TRUST. A trust may be created by:

(1) Transfer of property to another person as trustee during the
trustor's lifetime or by will or other disposition taking effect upon
the trustor's death;

(2) Declaration by the owner of property that the owner holds
identifiable property as trustee; or

(3) Exercise of a power of appointnent in favor of a trustee.

NEW SECTION. Sec. 16. A newsection is added to chapter 11.98 RCW
to read as foll ows:

p. 21 SHB 1051. SL
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REQUI REMENTS FOR CREATION. (1) Atrust is created only if:

(a) The trustor has capacity to create a trust;

(b) The trustor indicates an intention to create the trust;

(c) The trust has a definite beneficiary or is:

(1) Acharitable trust;

(i) A trust for the care of an animal, as provided in chapter
11. 118 RCW or

(iti) Atrust for a noncharitable purpose, as provided in section
20 of this act;

(d) The trustee has duties to perform and

(e) The sane person is not the sole trustee and sol e beneficiary.

(2) Abeneficiary is definite if the beneficiary can be ascertained
now or in the future, subject to any applicable rule against
perpetuities.

(3) Apower inatrustee to select a beneficiary froman indefinite
class is valid, except to the extent that the trustee may distribute
trust property to hinself or herself. |If the power is not exercised
within a reasonable tine, the power fails and the property subject to
t he power passes to the persons who woul d have taken the property had
t he power not been conferred.

NEW SECTION. Sec. 17. A newsection is added to chapter 11.98 RCW
to read as foll ows:

TRUSTS CREATED I N OTHER JURI SDI CTIONS. A trust not created by w |
is validly created if its creation conplies wth the law of the
jurisdiction in which the trust instrunment was executed, or the | aw of
the jurisdiction in which, at the tinme of creation or in the case of a
revocabl e trust, at the tinme the trust becane irrevocabl e:

(1) The trustor was dom ciled, had a residence, or was a nati onal ;

(2) The trustee was domciled or had a place of business; or

(3) Any trust property was | ocated.

NEW SECTI ON. Sec. 18. A new section is added to chapter 11.98 RCW
to read as foll ows:

TRUST PURPOSES. A trust may be created only to the extent its
purposes are |lawful, not contrary to public policy, and possible to
achi eve.

SHB 1051. SL p. 22
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NEW SECTION. Sec. 19. A newsection is added to chapter 11.98 RCW
to read as foll ows:

EVI DENCE OF ORAL TRUST. Except as required by a statute other than
this title, a trust need not be evidenced by a trust instrunent, but
the creation of an oral trust and its terns nay be established only by
cl ear, cogent, and convincing evi dence.

NEW SECTION. Sec. 20. A new section is added to chapter 11.98 RCW
to read as foll ows:

NONCHARI TABLE TRUST W THOUT ASCERTAI NABLE BENEFI Cl ARY. Except as
ot herwi se provided in chapter 11.118 RCW or by another statute, the
foll owi ng rul es apply:

(1) A trust may be created for a noncharitable purpose wthout a
definite or definitely ascertai nable beneficiary or for a noncharitable
but ot herwi se valid purpose to be selected by the trustee. The trust
may not be enforced for |longer than the tine period specified in RCW
11.98.130 as the period during which a trust cannot be deened to
violate the rul e agai nst perpetuities;

(2) A trust authorized by this section may be enforced by a person
appointed in the terns of the trust or, if no person is so appointed,
by a person appoi nted by the court; and

(3) Property of a trust authorized by this section may be applied
only to its intended use, except to the extent the court determ nes
that the value of the trust property exceeds the anount required for
the intended use. Except as otherwise provided in the terns of the
trust, property not required for the intended use nust be distributed
to the trustor, if then living, otherwise to the trustor's successors
ininterest. Successors in interest include the beneficiaries under
the trustor's will, if the trustor has awll, or, in the absence of an
effective will provision, the trustor's heirs.

Sec. 21. RCW11.98.039 and 2005 ¢ 97 s 13 are each anended to read
as follows:

(1) Where a vacancy occurs in the office of the trustee and there
IS a successor trustee who is willing to serve as trustee and (a) is
named in the governing instrunent as successor trustee or (b) has been
sel ected to serve as successor trustee under the procedure established
in the governing instrunent for the selection of a successor trustee,

p. 23 SHB 1051. SL
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the outgoing trustee, or any other interested party, shall give notice
of such vacancy, whether arising because of the trustee's resignation
or because of any other reason, and of the successor trustee's
agreenent to serve as trustee, to each adult distributee or perm ssible
distributee of trust income or of trust principal or of both trust
income and trust principal. |If there are no such adults, no notice
need be given. The successor trustee naned in the governing instrunent
or selected pursuant to the procedure therefor established in the
governing instrunent shall be entitled to act as trustee except for
good cause or disqualification. The successor trustee shall serve as
of the effective date of the discharge of the predecessor trustee as
provided in RCW11. 98. 041.

(2) Where a vacancy exists or occurs in the office of the trustee
and there is no successor trustee who is naned in the governing
i nstrunment or who has been selected to serve as successor trustee under
the procedure established in the governing instrunent for the selection
of a successor trustee, and who is wlling to serve as trustee, then
all parties with an interest in the trust may agree to a nonjudicia
change of the trustee under RCW 11.96A. 220. The successor trustee
shall serve as of the effective date of the discharge of the
predecessor trustee as provided in RCW11.98.041 or, in circunmstances
where there is no predecessor trustee, as of the effective date of the
trustee's appoi ntnent.

(3) When there is a desire to nane one or nore cotrustees to serve
with the existing trustee, then all parties with an interest in the
trust may agree to the nonjudicial addition of one or nore cotrustees
under RCW 11. 96A. 220. The additional cotrustee shall serve as of the
effective date of the cotrustee's appoi ntnent.

(4) Unl ess subsection (1), (2), or (3) of this section applies, any
beneficiary of a trust, the trustor, if alive, or the trustee my
petition the superior court having jurisdiction for the appointnment or
change of a trustee or cotrustee under the procedures provided in RCW
11. 96A. 080 through 11.96A. 200: (a) Whenever the office of trustee
becones vacant; (b) upon filing of a petition of resignation by a
trustee; or (c) for any other reasonabl e cause.

(5) For purposes of this subsection, the term fiduciary includes
both trustee and personal representative.
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(a) Except as otherwise provided in the governing instrunment, a
successor fiduciary, absent actual know edge of a breach of fiduciary
duty: (i) Is not liable for any act or omssion of a predecessor
fiduciary and is not obligated to inquire into the validity or
propriety of any such act or om ssion; (ii) is authorized to accept as
concl usively accurate any accounting or statenent of assets tendered to
the successor fiduciary by a predecessor fiduciary, and (iii) 1is
authorized to receipt only for assets actually delivered and has no
duty to make further inquiry as to undi sclosed assets of the trust or
est at e.

(b) Nothing in this section relieves a successor fiduciary from
liability for retaining inproper investnents, nor does this section in
any way bar the successor fiduciary, trust beneficiaries, or other
party in interest from bringing an action against a predecessor
fiduciary arising out of the acts or omssions of the predecessor
fiduciary, nor does it relieve the successor fiduciary of liability for
its own acts or om ssions except as specifically stated or authorized
in this section.

(6) A change of trustee to a foreign trustee does not change the
situs of the trust. Transfer of situs of a trust to another

jurisdiction requires compliance with section 22 of this act and RCW
11.98. 045 through 11.98. 055.

NEW SECTION. Sec. 22. A new section is added to chapter 11.98 RCW
to read as foll ows:

SITUS OF TRUST AND GOVERNI NG LAW (1) If provisions of a trust
i nstrunment designate Washington as the situs of the trust or designate
Washi ngton aw to govern the trust or any of its terns, then the situs
of the trust is Wshington provided that one of the follow ng
conditions is net:

(a) Atrustee has a place of business in or a trustee is a resident
of Washi ngton; or

(b) More than an insignificant part of the trust admnistration
occurs in Washi ngton; or

(c) The trustor resides in Washington at the tinme situs is being
established, or resided in Washington at the tinme the trust becane
irrevocabl e; or

(d) One or nore of the beneficiaries resides in Washi ngton; or
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(e) An interest in real property located in Washington is an asset
of the trust.

(2)(a) Unless the trust instrunent designates a state other than
Washi ngton as the situs of the trust and does not expressly authorize
transfer of situs, the trustee may register the trust as a Washi ngton
trust if any of the factors in subsection (1)(a) through (e) of this
section are present. The trustee shall register the trust by filing
with the clerk of the court in any county where venue lies for the
trust under RCW 11.96A. 050, a statenment including the follow ng
i nformation:

(1) The nane and address of the trustee;

(i1) The date of the trust, nane of the trustor, and name of the
trust, if any;

(iii1) The factor or factors listed in subsection (1)(a) through (e)
of this section that are present for the trust and which qualify the
trust for registration

(b) Wthin five days of filing the registration with the court, the
trustee shall mail a copy of the registration to each person who woul d
be entitled to notice under RCW 11.97. 010 and has not wai ved notice of
the registration, in witing, filed in the cause, together with a
notice that nust be in substantially the sanme formas set forthin this
section. Persons receiving such notice shall have thirty days fromthe
date of filing the registration to file a petition in the court
objecting to such registration and requesting the court to issue an
order that Washington is not the proper situs of the trust, and to
serve a copy of such petition upon the trustee or the trustee's | awer.
|f a petition objecting to the registration is filed wthin thirty days
of the date of filing the registration, the trustee nust request the
court to fix a time and place for the hearing of the petition and
notify by mail, personal service or electronic transmssion, if a valid
consent to electronic transmssion is in effect under the terns of RCW
11. 96A. 110, all persons who were entitled to notice of the registration
of the time and place of the hearing, not |less than ten days before the
hearing on the petition.

(c) Unless a person receiving notice of the registration files a
petition with the court objecting to the registration within thirty
days of the date of filing the registration, the registration shall be
deenmed the equi val ent of an order entered by the court declaring that
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the situs of the trust is Washington. After expiration of the
thirty-day period followng filing of the registration, the trustee may
obtain a certificate of registration signed by the clerk, and issued
under the seal of the court, which may be in the formspecified in (d)
of this subsection.

(d) Notice of registration and certificates of registration nay be
inthe follow ng form

(1) Notice form

NOTI CE OF FI LI NG OF REA STRATI ON OF [ NAME AND DATE OF TRUST] AS A
WASHI NGTON TRUST

NOTICE IS G VEN that the attached Registration of Trust was filed
by the undersigned in the above-entitled court on the . . . . day of
Coe e ., 20. . .; unless you file a petition in the above-entitled
court objecting to such registration and requesting the court to issue
an order that Washington is not the proper situs of the trust, and
serve a copy thereof upon the trustee or the trustee's lawer, wthin
thirty days after the date of the filing, the registration will be
deenmed the equi val ent of an order entered by the court declaring that
the situs of the trust i s Washi ngton.

If you file and serve a petition wthin the period specified, the

undersigned will request the court to fix a tinme and place for the
hearing of your petition, and you will be notified of the tine and
pl ace thereof, by mail, or personal service, not |ess than ten days

before the hearing on the petition.
(1i) Certificate of Registration:
State of Washi ngton, County of
In the superior court of the county of .
Whereas, the attached Registration of Trust was filed with this

court on. . . ., the attached Notice of Filing Registration of Trust
and Affidavit of Miiling Notice of Filing Registration of Trust were
filed wth this court on . . . ., and no objections to such
Regi stration have been filed with this court, the trust known as
: ., under trust agreenent dated . . . ., between . . . . as
Trustor and . . . . as Trustee, is hereby registered as a Washi ngton
trust.

Wtness ny hand and the seal of said court this . . . day of

., 20 .
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(3) If the instrunment establishing a trust does not designate
Washi ngton as the situs or designate Washington law to apply to the
trust, and the trustee of the trust has not registered the trust as
all owed in subsection (2) of this section, the situs of the trust is
Washington if the conditions specified in this subsection (3) are net.

(a) For a testanentary trust, the situs of the trust is Washi ngton
if:

(1) The will was admtted to probate in Washi ngton; or

(i) The will has not been admtted to probate in Washington, but
any trustee of the trust resides or has a place of business in
Washi ngton, any beneficiary entitled to notice under RCW 11.97.010
resides in Washington, or any real property that is an asset of the
trust is |located in Washi ngt on.

(b) For an intervivos trust where the trustor is domciled in
Washi ngton either when the trust becones irrevocable or, in the case of
a revocabl e trust, when judicial proceedings under chapter 11.96A RCW
are comrenced, the situs of the trust is Washington if:

(1) The trustor is living and Washington is the trustor's domcile
or any of the trustees reside in or have a place of business in
Washi ngton; or

(i) The trustor 1is deceased, situs has not previously been
est abl i shed by any court proceeding, and:

(A) The trustor's will was admtted to probate in Washi ngton;

(B) The trustor's will was not admtted to probate in Washi ngton
but any person entitled to notice under RCW 11.97.010 resides in
Washi ngton, any trustee resides or has a place of business in
Washi ngton, or any real property that is an asset of the trust is
| ocat ed i n Washi ngt on.

(c) If the situs of the trust is not determ ned under (a) or (b) of
this subsection, the determ nation regarding the situs of the trust is
a matter for purposes of RCW 11.96A. 030. Whether Washington is the
situs shall be determ ned by a court in a judicial proceeding conducted
under RCW11. 96A. 080 i f:

(i) Atrustee has a place of business in or a trustee is a resident
of Washi ngton; or

(ii) More than an insignificant part of the trust admnistration
occurs in Washi ngton; or

(iii) One or nore of the beneficiaries resides in Washi ngton; or
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(tv) Aninterest in real property |ocated in Washington is an asset
of the trust.

(d) Determ nation of situs under (c) of this subsection (3) cannot
be made by nonjudicial agreenent under RCW 11. 96A. 220.

Sec. 23. RCW11.98.045 and 1985 ¢ 30 s 45 are each anended to read
as follows:

(1) ((Atrustee—rmytranster—trust—assets—to—atrustee+n—anether
i edieti : I | : i . :
anether—furtsdiet+on)) |If a trust is a Washington trust under section
22 of this act, a trustee may transfer the situs of the trust to a
jurisdiction other than Washington if the trust instrument so provides
or in accordance with RCW11.98. 051 or 11.98. 055.

(2) Transfer under this sectionis permtted only if:

(a) The transfer would facilitate the economc and convenient
adm ni stration of the trust;

(b) The transfer would not materially inpair the interests of the
beneficiaries or others interested in the trust;

(c) The transfer does not violate the terns of the trust; ((ard))

(d) The new trustee is qualified and able to adm nister the trust
or such assets on the terns set forth in the trust; and

(e) The trust neets at_ least one condition for_ situs listed in
section 22(1) of this act with respect to the new jurisdiction.

(3) Acceptance of such transfer by a foreign corporate trustee or
trust conpany wunder this section((y)) or RCW 11.98.051((y)) or
11.98.055 shall not be construed to be doing a "trust business" as
descri bed in RCW30. 08. 150(9).

Sec. 24. RCW11.98.051 and 1999 ¢ 42 s 619 are each anended to
read as foll ows:

(1) The trustee may transfer ((trust—assets—er—the—place—eof
admnistration)) trust situs (a) in accordance with RCW 11. 96A. 220( (—
tr—addition—the trusteeshall—give)); or (b) by giving witten notice
to those persons entitled to notice as provided for under RCW
11.96A. 110 and to the attorney general in the case of a charitable
trust subject to chapter 11.110 RCW not |ess than sixty days before
initiating the transfer. The notice ((shaH)) nust:

(a) State the nane and mailing address of the trustee;
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(b) I'nclude a copy of the governing instrunment of the trust;

(c) Include a statenent of assets and liabilities of the trust
dated within ninety days of the notice;

(d) State the nane and nailing address of the trustee to whomthe
((assets—or—admntstration)) trust will be transferred together wth
evidence that the trustee has agreed to accept the ((assets—e+)) trust
((admntstration)) in the manner provided by | aw of the new ((place—of
admnistration)) situs. The notice ((shalb)) nust also contain a
statenent of the trustee's qualifications and the nanme of the court, if
any, having jurisdiction of that trustee or in which a proceeding with
respect to the admnistration of the trust may be heard,

(e) State the facts supporting the requirenents of RCW
11.98.045(2);

(f) Advise the beneficiaries of the ((+Hght—to—petition—for
toudtetal—determnation—ol—the—proposed—transter—as—provi-ded —in—RCW
11.-98.-055)) date, not less than_sixty days after the giving of the
notice, by which the beneficiary nust notify the trustee of an
objection to the proposed transfer; and

(g) Include a formon which the recipient may indicate consent or
objection to the proposed transfer.

(2) If the ((t+rustee—receives—witten—consent—to—the—propesed
transter—from—al—persons—entitled—to—notice)) date upon which_the
beneficiaries' right to object to the transfer expires w thout receipt
by the trustee of any objection, the trustee may transfer the trust
(( assets—or—place—of—admnistration)) situs as provided in the notice.
({ Franster—in—accordance—wth—the—nottece—is—a—ftuH—diseharge—ofl—the
trustee's duties in relationto all property referred to therein.  Any

loali h ot . 1 ed | I hori :

I L bl I . . : I i
proprety—of—the—transfer—)) If the trust was registered under RCW

11.98.045(2), the trustee nmust file a notice of transfer of situs and
termnation of registration wth the court of the county where the
trust was registered.

(3) The authority of a trustee under this section to transfer a
trust's situs termnates if a beneficiary notifies the trustee of an
objection to the proposed transfer on_or before the date specified in
the notice.
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(4) A change of trust situs does not authorize a change of trustee.
Change of trustee of a trust requires conpliance with RCW 11.98. 0309.

Sec. 25. RCW11.98.055 and 1999 ¢ 42 s 620 are each anended to
read as foll ows:

(1) Any trustee, beneficiary, or beneficiary representative may
petition the superior court of the county of the situs of the trust for
a transfer of ((trust—assets—or —transter—of —the —place —of
admnistration)) the situs of a trust in accordance with RCW11. 96A. 080
t hrough 11. 96A. 200.

(2) At the conclusion of the hearing, if the court finds the
requi renments of RCW11.98.045(2) have been satisfied, it may direct the
transfer of ((trust—assets—orthe place—oftrustadmnistration)) the
situs of a trust on such terns and conditions as it deens appropriate.
The court in its discretion may provide for paynment fromthe trust of
reasonabl e fees and expenses for any party to the proceeding. Delivery
of trust assets in accordance wth the court's order is a ful
di scharge of the trustee's duties in relation to all transferred
property.

(3) A change of trust situs does not authorize a change of trustee.
Change of trustee of a trust requires conpliance with RCW 11. 98. 039.

Sec. 26. RCW11.98.070 and 2010 ¢ 8 s 2091 are each anended to
read as foll ows:

A trustee, or the trustees jointly, of a trust, in addition to the
authority otherw se given by | aw, have discretionary power to acquire,
i nvest, reinvest, exchange, sell, convey, control, divide, partition,
and manage the trust property in accordance wth the standards provided
by law, and in so doi ng may:

(1) Receive property fromany source as additions to the trust or
any fund of the trust to be held and adm ni stered under the provisions
of the trust;

(2) Sell on credit;

(3) Grant, purchase or exercise options;

(4) Sell or exercise subscriptions to stock or other corporate
securities and to exercise conversion rights;

(5) Deposit stock or other corporate securities with any protective
or other simlar commttee;

p. 31 SHB 1051. SL



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDMNDNMNDMNMNMNMNMNNMNPRPPRPPRPPRPERPERPPRPPRERPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O wWw DN e o

(6) Assent to corporate sales, | eases, and encunbrances;

(7) Vote trust securities in person or by proxy with power of
substitution; and enter into voting trusts;

(8) Register and hold any stocks, securities, or other property in
the name of a nomnee or nomnees wthout nention of the trust
rel ationship, provided the trustee or trustees are liable for any |oss
occasioned by the acts of any nom nee, except that this subsection
shall not apply to situations covered by subsection (31) of this
section;

(9) Gant |eases of trust property, with or without options to
purchase or renew, to begin within a reasonable period and for terns
within or extending beyond the duration of the trust, for any purpose
i ncl uding exploration for and renoval of oil, gas and other m nerals;
enter into community oil |eases, pooling and unitization agreenents;

(10) Subdivide, devel op, dedicate to public use, nake or obtain the
vacation of public plats, adjust boundaries, partition real property,
and on exchange or partition to adjust differences in valuation by
gi ving or receiving noney or noney's worth;

(11) Conprom se or submt clains to arbitration;

(12) Borrow noney, secured or unsecured, from any source, including
a corporate trustee's banking departnent, or from the i ndividual
trustee's own funds;

(13) Make | oans, either secured or unsecured, at such interest as
the trustee may determ ne to any person, including any beneficiary of
a trust, except that no trustee who is a beneficiary of a trust may
participate in decisions regarding | oans to such beneficiary fromthe
trust ((—unless-the-loanis—as—descri-bedin-ROW 83110 020{(2))) and
then only to the extent of the loan, and also except that if a
beneficiary or the grantor of a trust has the power to change a trustee
of the trust, the power to loan shall be |limted to loans at a
reasonable rate of interest and for adequate security;

(14) Determne the hazards to be insured against and maintain
i nsurance for them

(15) Select any part of the trust estate in satisfaction of any
partition or distribution, in kind, in noney or both; make nonpro rata
distributions of property in kind; allocate particular assets or
portions of themor undivided interests in themto any one or nore of
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the beneficiaries without regard to the incone tax basis of specific
property allocated to any beneficiary and wthout any obligation to
make an equitabl e adj ust nent;

(16)(a) Pay ((any—t+ncone—or—princtpal—distri-butable to—ortor—the
wse —of —any —benettcbary— —whether —that —beneftetary — s —under —Legal
h-sab-tHty——to—the—benettetary—or—For—the—benebetary-s—use—to—the
beneficiary's parent, guardian, custodian under the uniformgifts to
m-Rors—actk—ol—any—state—person—wthwhom-he—or—she restdes—or—third
persoen)) an anmount distributable to a beneficiary who is under a | eqgal
disability or who the trustee reasonably believes is incapacitated, by
paying_ it _directly to_ the beneficiary or _applying it _ for _ the
beneficiary's benefit, or by:

(i) Paying it to the beneficiary's guardi an;

(ii) Paying it to the beneficiary's custodian under chapter 11.114
RCW and, for that purpose, creating a custodi anship;

(iii) If the trustee does_not know of a_ guardian_or_custodi an
paying it to an adult relative or other person having | egal or physical
care or custody of the beneficiary, with instructions to expend the
funds on the beneficiary's behalf; or

(iv) Managing_ it as a_ separate fund on_the beneficiary's behal f,
subject to_the_ beneficiary's_ continuing_right to_ wthdraw_the
distribution.

(b) If the trustee pays any anmpunt to a third party under (a)(i)
through (iii) of this subsection, the trustee has_ no_further
obligations regarding the anbunts so pai d;

(17) Change the character of or abandon a trust asset or any
interest init;

(18) Mortgage, pledge the assets or the credit of the trust estate,
or otherw se encunber trust property, including future inconme, whether
an initial encunbrance or a renewal or extension of it, for a term
within or extending beyond the term of the trust, in connection with
t he exercise of any power vested in the trustee;

(19) Make ordinary or extraordinary repairs or alterations in
buil dings or other trust property, denolish any inprovenents, raze
exi sting structures, and nake any i nprovenents to trust property;

(20) Create restrictions, easenents, including easenents to public
use W thout consideration, and other servitudes;
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(21) Manage any business interest, including any farm or ranch
interest, regardless of form received by the trustee fromthe trustor
of the trust, as a result of the death of a person, or by gratuitous
transfer from any other transferor, and wth respect to the business
interest, have the foll ow ng powers:

(a) To hold, retain, and continue to operate that business interest
solely at the risk of the trust, without need to diversify and w t hout
l[tability on the part of the trustee for any resulting | osses;

(b) To enlarge or dimnish the scope or nature or the activities of
any busi ness;

(c) To authorize the participation and contribution by the business
to any enpl oyee benefit plan, whether or not qualified as being tax
deducti ble, as may be desirable fromtine to tineg;

(d) To use the general assets of the trust for the purpose of the
business and to invest additional capital in or nmake l|oans to such
busi ness;

(e) To endorse or guarantee on behalf of the trust any | oan nade to
the business and to secure the loan by the trust's interest in the
busi ness or any other property of the trust;

(f) To leave to the discretion of the trustee the manner and degree
of the trustee's active participation in the mnagenent of the
busi ness, and the trustee is authorized to delegate all or any part of
the trustee's power to supervise, manage, or operate to such persons as
the trustee may select, including any partner, associate, director
of ficer, or enployee of the business; and also including electing or
enpl oying directors, officers, or enployees of the trustee to take part
in the mnagenent of the business as directors or officers or
otherwi se, and to pay that person reasonabl e conpensation for services
W thout regard to the fees payable to the trustee;

(g0 To engage, conpensate, and discharge or to vote for the
engagi ng, conpensating, and di schargi ng of nanagers, enpl oyees, agents,
| awyers, accountants, consultants, or other representatives, including
anyone who may be a beneficiary of the trust or any trustee;

(h) To cause or agree that surplus be accunul ated or that dividends
be pai d;

(1) To accept as correct financial or other statenents rendered by
any accountant for any sole proprietorship or by any partnership or
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corporation as to matters pertaining to the business except upon actual
notice to the contrary;

(j) To treat the business as an entity separate fromthe trust, and
in any accounting by the trustee it is sufficient if the trustee
reports the earning and condition of the business in a manner
conform ng to standard busi ness accounting practice;

(k) To exercise with respect to the retention, continuance, or
di sposition of any such business all the rights and powers that the
trustor of the trust would have if alive at the tinme of the exercise,
including all powers as are conferred on the trustee by law or as are
necessary to enable the trustee to adm nister the trust in accordance
with the instrument governing the trust, subject to any limtations
provided for in the instrunment; and

(I') To satisfy contractual and tort liabilities arising out of an
uni ncor por at ed busi ness, including any partnership, first out of the
busi ness and second out of the estate or trust, but in no event may
there be a liability of the trustee, except as provided in RCW
11.98.110 (2) and (4), and if the trustee is liable, the trustee is
entitled to indemification from the business and the trust,
respectively;

(22) Participate in the establishnent of, and thereafter in the
operation of, any business or other enterprise according to subsection
(21) of this section except that the trustee shall not be relieved of
the duty to diversify;

(23) Cause or participate in, directly or indirectly, the
formati on, reorganization, nerger, consolidation, dissolution, or other
change in the form of any corporate or other business undertaki ng where
trust property may be affected and retain any property received
pursuant to the change;

(24) Limt participation in the managenent of any partnership and
act as alimted or general partner;

(25) Charge profits and | osses of any busi ness operation, including
farmor ranch operation, to the trust estate as a whole and not to the
trustee; make available to or invest in any business or farm operation
addi tional noneys fromthe trust estate or other sources;

(26) Pay reasonable conpensation to the trustee or co-trustees
considering all circunstances including the tine, effort, skill, and
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responsibility involved in the performance of services by the trustee
and reinburse the trustee, with interest as appropriate, for expenses
that were properly incurred in the admnistration of the trust;

(27) Enploy persons, including |awers, accountants, investnent
advi sors, or agents, even if they are associated with the trustee, to
advi se or assist the trustee in the performance of the trustee's duties
or to performany act, regardl ess of whether the act is discretionary,
and to act wi t hout i ndependent I nvestigation upon their
recommendat i ons, except that:

(a) A trustee may not delegate all of the trustee's duties and
responsi bilities;

(b) This power to enploy and to del egate duties does not relieve
the trustee of liability for such person's discretionary acts, that, if
done by the trustee, would result in liability to the trustee;

(c) This power to enploy and to del egate duties does not relieve
the trustee of the duty to select and retain a person with reasonabl e
care;

(d) The trustee, or a successor trustee, my sue the person to
collect any damages suffered by the trust estate even though the
trustee m ght not be personally liable for those damages, subject to
the statutes of limtation that woul d have applied had the cl aim been
one agai nst the trustee who was serving when the act or failure to act
occurr ed;

(28) Appoint an ancillary trustee or agent to facilitate managenent
of assets |located in another state or foreign country;

(29) Retain and store such itens of tangi ble personal property as
the trustee sel ects and pay reasonabl e storage charges thereon fromthe
trust estate;

(30) Issue proxies to any adult beneficiary of a trust for the
pur pose of voting stock of a corporation acting as the trustee of the
trust;

(31) Place all or any part of the securities at any tine held by
the trustee in the care and custody of any bank, trust conpany, or
menber firmof the New York Stock Exchange with no obligation while the
securities are so deposited to inspect or verify the sane and with no
responsibility for any loss or msapplication by the bank, trust
conpany, or firm so long as the bank, trust conpany, or firm was
selected and retained with reasonable care, and have all stocks and
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regi stered securities placed in the nane of the bank, trust conpany, or
firm or in the nane of its nom nee, and to appoint such bank, trust
conpany, or firm agent as attorney to collect, receive, receipt for
and di sburse any inconme, and generally may perform but is under no
requirenent to perform the duties and services incident to a so-called
"cust odi an" account;

(32) Determne at any tinme that the corpus of any trust is
insufficient to inplenent the intent of the trust, and upon this
determ nation by the trustee, termnate the trust by distribution of
the trust to the current incone beneficiary or beneficiaries of the
trust or their legal representatives, except that this determ nation
may only be made by the trustee if the trustee is neither the grantor
nor the beneficiary of the trust, and if the trust has no charitable
benefi ci ary;

(33) Continue to be a party to any existing voting trust agreenent
or enter into any new voting trust agreenent or renew an existing
voting trust agreenent with respect to any assets contained in trust;
((and))

(34)(a) Donate a qualified conservation easenent, as defined by
((seetioen)) 26 U.S.C._Sec. 2031(c) of the federal internal revenue
code, on any real property, or consent to the donation of a qualified
conservati on easenent on any real property by a personal representative
of an estate of which the trustee is a devisee, to obtain the benefit
of the estate tax exclusion allowed under ((seet+en)) 26 U S.C _Sec.
2031(c) of the federal internal revenue code or the deduction all owed
under ((seet+oen)) 26_U. S. C._Sec. 2055(f) of the federal internal
revenue code as | ong as:

(1)(A) The governing instrunment authorizes the donation of a
qual i fied conservati on easenent on the real property; or

(B) Each beneficiary that may be affected by the qualified
conservation easenent consents to the donation under the provisions of
chapter 11.96A RCW and

(ii1) The donation of a qualified conservation easenent wll not
result in the insolvency of the decedent's estate.

(b) The authority granted under this subsection includes the
authority to anend a previously donated qualified conservation
easenent, as defined under ((seetien)) 26 U.S.C. Sec. 2031(c)(8)(B) of
the federal internal revenue code, and to anend a previously donated
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unqual i fied conservation easenent for the purpose of nmaking the
easenent a qualified conservation easenent under ((seetien)) 26 U.S. C
Sec. 2031(c)(8)(B) L

(35) Pay_or contest any claim settle a _claim by or_against the
trust, and release, in _whole or in part, a claim belonging to the
trust;

(36) Exercise elections wwth respect to federal, state, and |ocal
t axes:;

(37) Prosecute or defend an action, claim or judicial proceeding
in any jurisdiction to protect trust property and the trustee in the
performance of the trustee's duties;

(38) On termnation of the trust, exercise the powers appropriate
to wind up the admnistration of the trust and distribute the trust
property to the persons entitledto it; and

(39) Select a node of paynent under any enployee benefit or
retirenent plan, annuity, or life insurance payable to the trustee,
exercise rights thereunder, including exercise of the right to
indemnification for expenses and against liabilities, and_take
appropriate action to collect the proceeds.

NEW SECTION. Sec. 27. A new section is added to chapter 11.98 RCW
to read as foll ows:

DI STRI BUTI ON UPON TERM NATI ON. (1) Upon termnation or partial
termnation of a trust, the trustee may send, by personal service,
certified mail with return receipt requested, or in an electronic
transmssion if there is a consent of the recipient to electronic
transm ssion then in effect under the terms of RCW 11.96A. 110, to the
beneficiaries a proposed plan to distribute existing trust assets. The
right of any beneficiary to object to the plan to distribute existing
trust assets, including the right to object to nonpro rata
di stributions authorized under RCW 11.98.070(15), termnates if the
beneficiary does not notify the trustee of an objection within thirty
days after the proposal was sent but only if the proposal informed the
beneficiary of the right to object and of the tinme allowed for
obj ecti on.

(2) Upon the occurrence of an event termnating or partially
termnating a trust, the trustee shall proceed expeditiously to

SHB 1051. SL p. 38



W N

©O© 00 N o o b

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25
26
27
28
29
30
31
32
33

34
35

distribute the trust property to the persons entitled to it, subject to
the right of the trustee to retain a reasonable reserve for the paynent
of debts, expenses, and taxes.

NEW SECTION. Sec. 28. A newsection is added to chapter 11.98 RCW
to read as foll ows:

NONLI ABI LI TY OF THI RD PERSONS W THOUT KNOALEDGE OF BREACH. (1) A
person other than a beneficiary who in good faith assists a trustee, or
who in good faith and for value deals with a trustee, w thout know edge
that the trustee is exceeding or inproperly exercising the trustee's
powers is protected fromliability as if the trustee properly exercised
t he power.

(2) A person other than a beneficiary who in good faith deals wth
a trustee is not required to inquire into the extent of the trustee's
powers or the propriety of their exercise.

(3) A person who in good faith delivers assets to a trustee need
not ensure their proper application.

(4) A person other than a beneficiary who in good faith assists a
former trustee, or who in good faith and for value deals with a forner
trustee, wthout know edge that the trusteeship has termnated is
protected fromliability as if the forner trustee were still a trustee.

(5) Conparable protective provisions of other laws relating to
comercial transactions or transfer of securities by fiduciaries
prevail over the protection provided by this section.

NEW SECTION. Sec. 29. A newsection is added to chapter 11.98 RCW
to read as foll ows:

EXCULPATI ON OF TRUSTEE. (1) An excul patory termwhich was inserted
as the result of an abuse of a fiduciary or confidential relationship
between the trustor and the trustee i s unenforceable.

(2) An excul patory term drafted or caused to be drafted by the
trustee is invalid as an abuse of a fiduciary or confidential

rel ationship unless the trustee proves that the exculpatory termis
fair under the circunstances and that its existence and contents were
adequately communi cated to the trustor.

NEW SECTION. Sec. 30. A newsectionis added to chapter 11.98 RCW
to read as foll ows:
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BENEFI Cl ARY' S CONSENT, RELEASE, OR RATIFICATION. A trustee is not
liable to a beneficiary for breach of trust if the beneficiary
consented to the conduct constituting the breach, released the trustee
fromliability for the breach, or ratified the transaction constituting
t he breach, unless:

(1) The consent, release, or ratification of the beneficiary was
i nduced by i nproper conduct of the trustee; or

(2) At the tinme of the consent, release, or ratification, the
beneficiary did not know of the beneficiary's rights or of the materi al
facts relating to the breach.

NEW SECTION. Sec. 31. A newsection is added to chapter 11.98 RCW
to read as foll ows:

CERTI FI CATION OF TRUST. (1) Instead of furnishing a copy of the
trust instrunent to a person other than a beneficiary, the trustee may
furnish to the person a certification of trust containing the foll ow ng
i nformati on:

(a) That the trust exists and the date the trust instrunment was
execut ed;

(b) The identity of the trustor;

(c) The identity and address of the currently acting trustee;

(d) Rel evant powers of the trustee;

(e) The revocability or irrevocability of the trust and the
identity of any person holding a power to revoke the trust;

(f) The authority of cotrustees to sign or otherw se authenticate
and whether all or less than all are required in order to exercise
powers of the trustee; and

(g) The nane of the trust or the titling of the trust property.

(2) A certification of trust my be signed or otherw se
aut henticated by any trustee or by an attorney for the trust.

(3) Acertification of trust nust state that the trust has not been
revoked, nodified, or anmended in any nmanner that would cause the
representations contained in the certification of trust to be
i ncorrect.

(4) Acertification of trust need not contain the dispositive terns
of atrust.

(5 Arecipient of acertification of trust nmay require the trustee
to furnish copies of those excerpts fromthe original trust instrunent
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and | ater amendnents which designate the trustee and confer upon the
trustee the power to act in the pending transaction or any other
reasonabl e i nformation.

(6) A person who acts in reliance upon a certification of trust
w thout know edge that the representations contained therein are
incorrect is not liable to any person for so acting and nay assune
without inquiry the existence of the facts contained in the
certification. Know edge of the terns of the trust may not be inferred
solely fromthe fact that a copy of all or part of the trust instrunent
is held by the person relying upon the certification.

(7) A person who in good faith enters into a transaction in
reliance upon a certification of trust may enforce the transaction
against the trust property as if the representations contained in the
certification were correct.

(8) A person naking a demand for the trust instrunent in addition
to a certification of trust or excerpts is l|iable for damages,
i ncludi ng reasonable attorney fees, if the court determnes that the
person did not act in good faith in demandi ng the trust instrunent.

(9) This section does not Iimt the right of a person to obtain a
copy of the trust instrunent in a judicial proceeding concerning the
trust.

NEW SECTION. Sec. 32. A newsection is added to chapter 11.98 RCW
to read as foll ows:

DUTY OF LOYALTY. (1) Atrustee shall admnister the trust solely
in the interests of the beneficiaries.

(2) Subject to the rights of persons dealing with or assisting the
trustee as provided in RCW 11.98.090, a sale, encunbrance, or other
transaction involving the investnent or managenent of trust property
entered into by the trustee for the trustee's own personal account or
which is otherwise affected by a conflict between the trustee's
fiduciary and personal interests is voidable by a beneficiary affected
by the transaction unless:

(a) The transaction was authorized by the terns of the trust;

(b) The transaction was approved by the court or approved in a
nonj udi ci al bi ndi ng agreenent in conpliance with RCW 11. 96A. 210 t hr ough
11. 96A. 250;
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(c) The beneficiary did not comrence a judicial proceeding within
the tinme all owed by RCW11. 96A. 070;

(d) The beneficiary consented to the trustee's conduct, ratified
the transaction, or released the trustee in conpliance with section 30
of this act; or

(e) The transaction involves a contract entered into or claim
acquired by the trustee before the person becane or contenplated
becom ng trustee.

(3)(a) A sale, encunbrance, or other transaction involving the
i nvest ment or managenent of trust property is presuned to be "otherw se
af fected" by a conflict between fiduciary and personal interests under
this sectionif it is entered into by the trustee with:

(i) The trustee's spouse or regi stered donestic partner;

(ii) The trustee's descendants, siblings, parents, or their spouses
or registered donestic partners;

(ti1) An agent or attorney of the trustee; or

(tv) A corporation or other person or enterprise in which the
trustee, or a person that owns a significant interest in the trustee,
has an interest that mght affect the trustee's best judgnent.

(b) The presunption is rebutted if the trustee establishes that the
conflict did not adversely affect the interests of the beneficiaries.

(4) A sale, encunbrance, or other transaction involving the
i nvest nent or nmanagenent of trust property entered into by the trustee
for the trustee's own personal account that 1is voidable under
subsection (2) of this section nay be voided by a beneficiary w thout
further proof.

(5 An investnment by a trustee in securities of an investnent
conpany or investnment trust to which the trustee, or its affiliate
provi des services in a capacity other than as trustee is not presuned
to be affected by a conflict between personal and fiduciary interests
if the investnment conplies with the prudent investor rule of chapter
11.100 RCW In addition to its conpensation for acting as trustee, the
trustee nmay be conpensated by the investnent conpany or investnment
trust for providing those services out of fees charged to the trust.
If the trustee receives conpensation from the investnent conpany or
investnment trust for providing investnent advisory or investnent
managenent services, the trustee nust at |east annually notify the
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persons entitled under RCW 11.106.020 to receive a copy of the
trustee's annual report of the rate and nmethod by which that
conpensati on was det erm ned.

(6) The following transactions, if fair to the beneficiaries,
cannot be voi ded under this section:

(a) An agreenent between a trustee and a beneficiary relating to
t he appoi ntment or conpensation of the trustee;

(b) Paynment of reasonable conpensation to the trustee and any
affiliate providing services to the trust, provided total conpensation
i s reasonabl e;

(c) A transaction between a trust and another trust, decedent's
estate, or guardianship of which the trustee is a fiduciary or in which
a beneficiary has an interest;

(d) A deposit of trust noney in a regulated financial-service
institution operated by the trustee or its affiliate;

(e) A delegation and any transaction nade pursuant to the
del egation froma trustee to an agent that is affiliated or associ ated
with the trustee; or

(f) Any loan fromthe trustee or its affiliate.

(7) The court may appoint a special fiduciary to nake a deci sion
wWth respect to any proposed transaction that mght violate this
section if entered into by the trustee.

(8) If atrust has two or nore beneficiaries, the trustee shall act
inpartially in admnistering the trust and distributing the trust
property, giving due regard to the beneficiaries' respective interests.

NEW SECTION. Sec. 33. A newsectionis added to chapter 11.98 RCW
to read as foll ows:

DAMAGES FOR BREACH OF TRUST. (1) Atrustee who commts a breach of
trust is liable for the greater of:

(a) The amount required to restore the value of the trust property
and trust distributions to what they woul d have been had the breach not
occurred; or

(b) The profit the trustee nade by reason of the breach.

(2) Except as otherwi se provided in this subsection, if nore than
one trustee is liable to the beneficiaries for a breach of trust, a
trustee is entitled to contribution fromthe other trustee or trustees.
A trustee is not entitled to contribution if the trustee was
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substantially nore at fault than another trustee or if the trustee
commtted the breach of trust in bad faith or wth reckless
indifference to the purposes of the trust or the interests of the
beneficiaries. A trustee who received a benefit from the breach of
trust is not entitled to contribution from another trustee to the
extent of the benefit received.

Sec. 34. RCW11.100.090 and 1985 ¢ 30 s 75 are each anended to
read as foll ows:

Unl ess the instrunment creating the trust expressly provides to the
contrary and_except as_authorized_ in_section 32 of this_act, any
fiduciary in carrying out the obligations of the trust, may not buy or
sell investnments from or to hinself, herself, or itself or any
affiliated or subsidiary conpany or association. This section shal
not be construed as prohibiting the trustee's powers under RCW
11.98.070(12).

NEW SECTION. Sec. 35. CAPACITY OF TRUSTOR OF REVOCABLE TRUST.
The capacity required to create, anend, revoke, or add property to a
revocabl e trust, or to direct the actions of the trustee of a revocable
trust, is the sane as that required to make a will.

NEW SECTI ON..  Sec. 36. REVOCATI ON OR AMENDVENT OF REVOCABLE TRUST.
(1) Unless the terns of a trust expressly provide that the trust is
revocabl e, the trustor may not revoke or anmend the trust.

(2) If a revocable trust is created or funded by nore than one
trustor and unless the trust agreenent provides otherw se:

(a) To the extent the trust consists of conmunity property, the
trust may be revoked by either spouse or either donestic partner acting
al one but nmay be anended only by joint action of both spouses or both
donesti c partners;

(b) To the extent the trust consists of property other than
conmmunity property, each trustor may revoke or anend the trust with
regard to the portion of the trust property attributable to that
trustor's contribution;

(c) The character of comrunity property or separate property is
unaffected by its transfer to and froma revocable trust; and
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(d) Upon the revocation or anendnent of the trust by fewer than al
of the trustors, the trustee shall pronptly notify the other trustors
of the revocation or amendnent.

(3) The trustor may revoke or anend a revocabl e trust:

(a) By substantial conpliance with a nethod provided in the terns
of the trust; or

(b)(i) If the ternms of the trust do not provide a nethod or the
met hod provided in the terns i s not expressly nmade excl usive, by:

(A) Alater will or codicil that expressly refers to the trust or
specifically devises property that would otherwi se have passed
according to the terns of the trust; or

(B) Awitten instrument signed by the trustor evidencing intent to
revoke or anend.

(i) The requirenments of chapter 11.11 RCW do not apply to
revocation or anendnent of a revocable trust under (b)(i) of this
subsecti on.

(4) Upon revocation of a revocable trust, the trustee shall deliver
the trust property as the trustor directs.

(5) A trustor's powers with respect to revocation, anendnent, or
distribution of trust property may be exercised by an agent under a
power of attorney only to the extent expressly authorized by the terns
of the power, as provided in RCW 11.94.050(1) and to the extent
consistent wth or expressly authorized by the trust agreenent.

(6) A guardian of the trustor may exercise a trustor's powers with
respect to revocation, anendnent, or distribution of trust property
only wth the approval of the court supervising the guardi anship
pursuant to RCW11. 92. 140.

(7) A trustee who does not know that a trust has been revoked or
anended is not liable to the trustor or trustor's successors in
interest for distributions made and other actions taken on the
assunption that the trust had not been anmended or revoked.

(8 This section does not I|imt or affect operation of RCW
11. 96A. 220 t hrough 11. 96A. 240.

NEW SECTION. Sec. 37. TRUSTOR S PONAERS--PONERS OF W THDRAWAL.
VWiile a trust is revocable by the trustor, rights of the beneficiaries
are subject to the control of, and the duties of the trustee are owed
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exclusively to, the trustor. |If a revocable trust has nore than one
trustor, the duties of the trustee are owed to all of the trustors
having the right to revoke the trust.

NEW SECTI ON.  Sec. 38. LIM TATI ON ON ACTI ON CONTESTI NG VALIDI TY OF
REVOCABLE TRUST--DI STRI BUTI ON OF TRUST PROPERTY. (1) A person nmay
commence a judicial proceeding to contest the validity of a trust that
was revocable at the trustor's death within the earlier of:

(a) Twenty-four nonths after the trustor's death; or

(b) Four nonths after the trustee sent to the person by persona
service, mail, or in an electronic transmssion if there is a consent
of the recipient to electronic transm ssion then in effect under the
terms of RCW 11.96A. 110, a notice with the information required in RCW
11.97.010, and notice of the tine allowed for commenci ng a proceedi ng.

(2) Upon the death of the trustor of a trust that was revocabl e at
the trustor's death, the trustee may proceed to distribute the trust
property in accordance with the ternms of the trust, unless:

(a) The trustee knows of a pending judicial proceeding contesting
the validity of the trust; or

(b) A potential contestant has notified the trustee of a possible
judicial proceeding to contest the trust and a judicial proceeding is
comenced within sixty days after the contestant sent the notification.

(3) A beneficiary of a trust that is determned to have been
invalid is liable to return any distribution received.

NEW_ SECTION. Sec. 39. Sections 35 through 38 of this act
constitute a new chapter in Title 11 RCW

NEW SECTI ON.  Sec. 40. APPLICATION. Except as otherw se provided
in this act:

(1) This act applies to all trusts created before, on, or after
January 1, 2012,

(2) This act applies to all judicial proceedings concerning trusts
commenced on or after January 1, 2012,

(3) Any rule of construction or presunption provided in this act
applies to trust instrunments executed before January 1, 2012, unless
there is a clear indication of a contrary intent in the terns of the
trust;
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(4) An action taken before January 1, 2012, is not affected by this
act; and

(5 If a right is acquired, extinguished, or barred upon the
expiration of a prescribed period that has comenced to run under any
ot her statute before January 1, 2012, that statute continues to apply
to the right even if it has been repeal ed or superseded.

NEW SECTI ON. Sec. 41. EFFECTI VE DATE. This act takes effect
January 1, 2012.

Passed by the House April 13, 2011.

Passed by the Senate April 6, 2011.

Approved by the Governor May 12, 2011.

Filed in Ofice of Secretary of State May 13, 2011.
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